
December 20, 2013 

Via E-mail 

K&L GATES LLP 
ONE NEWARK CENTER 
TENTH FLOOR 

NEWARK, NJ 07102 
T 973.848.4000 F 973.848.4001 

Sarah P. Flanagan, Esqurre 
Assistant Regional Counsel 
Office of Regional Counsel 
U.S. EPA Region 2 
290 Broadway 
New York, NY 1 0007 

Dear Sarah: 

William H. Hyatt, Jr. 
D 973.848.4045 
F 973.848.4001 
william.hyatt@klgates.com 

On behalf of the Cooperating Parties Group (CPG), we are writing in response to the 
September 23, 2013 letter from Carol Dinkins, on behalf of Occidental Chemical Corporation 
(OCC} and its indemnitors, Tierra Solutions, Inc. (Tierra), and Maxus Energy Corporation 
(Maxus) (collectively, TMO). In that letter, Ms. Dinkins attempts to defend, justify or deflect 
attention from the simple facts raised in our August 6, 2013 letter to you, that OCC and its 
indemnitors are: (1) in violation of their ongoing obligations to participate in funding the RI/FS in 
progress under the 2007 Administrative Order On Consent for the Lower Passaic River Study 
Area (2007 AOC); (2) in violation of EPA's 2012 Unilateral Administrative Order (UAO) to 
participate in the RM 10.9 Removal Action; and (3) refusing to pay for sampling work performed 
by the CPG's contractors on TMO's behalf for TMO's Newark Bay Rl/FS. Ms. Dinkins' letter 
fails to defend or justify TMO's position on any of these issues, and we again request that EPA, 
at a minimum: 

• Enforce the 2007 AOC and require TMO to fund their obligations u·nder the AOC; 

• Confirm TMO's establishment of an independent financial assurance for their 
CSO work consistent with EPA's directive by letter dated September 5, 2013; 

• Enforce the 2012 UAO and require TMO to complete the Lister Avenue Phase II 
removal action; and 

• Direct TMO to pay what it owes the CPG for Newark Bay chemical water column 
monitoring costs. 

1. OCC continues to avoid paying any share of LPRSA RIIFS costs. 

Despite all of their protests, TMO does not refute the basic fact that it is in violation of the 
2007 Rl/FS AOC for the Lower Passaic River Study Area (LPRSA) by failing to fund the RI/FS 
Trust since 2012. The cost of the RI/FS continues to climb and OCC continues to shirk its 
responsibilities with respect to the LPRSA. OCC is a signatory to the 2007 AOC but decided 
unilaterally this year to stop complying with the 2007 AOC despite repeated requests from the 

Anthony P. La Rocco, Administratlvl.' Partner, New Jer;ey 
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CPG and EPA to comply. OCC's obligations as a signatory to the 2007 AOC are clear. See 
Lower Passaic River Study Area Administration Settlement Agreement and Order on Consent 
for Remedial Investigation and Feasibility Study, CERCLA Docket No. 02-2007-2009 at 
Sections IX and XXVI. OCC's refusal to fund the AOC this year resulted in a shortfall of over 
$3 miHion. EPA requested by letter dated June 27, 2013 that OCC fund its obligation under the 
2007 AOC. (Exhibit 1 a.) But OCC refused, without consequence. The CPG notified EPA of 
OCC's failure in its August 6, 2013 letter, and the CPG was forced to cover OCC's payment 
default. (Exhibit 1 b.) OCC's disregard of its funding obligations and EPA's request has had no 
adverse consequence for OCC and its indemnitors, allowing them to ignore EPA and their 
obligations under the 2007 AOC. 

We can see no reason why EPA should not enforce the 2007 AOC to require OCC's 
participation in funding the RI/FS Trust. EPA's apparent concession to allow OCC to avoid 
paying its share of the RI/FS Trust stands in contrast to EPA's treatment of OCC when EPA's 
own costs are at stake. In May 2013, EPA sent a demand letter to OCC as a signatory to the 
2007 AOC for reimbursement of EPA's oversight costs for the RifFS work conducted by the 
CPG. (Exhibit 1c.) The CPG merely asks that EPA demand the same of OCC for funding the 
RI/FS Trust. 

2. OCC re·mains noncompliant with the Unilateral Administrative Order for RM 10.9. 

There is nothing inaccurate about the statement in our August 6, 2013 letter to you that 
OCC continues to defy the RM 10.9 Removal UAO. The UAO requires OCC to "make best 
efforts to participate in the performance" of the removal work with the CPG. See Unilateral 
Administrative Order No. 02-2012-2020 for RM 10.9 Removal, ~ 13. Ms. Dinkins claims that 
OCC is in compliance with the UAO because it submitted what it calls a "good faith offer" to the 
CPG. As 'EPA is well aware, the CPG rejected that offer in 2012. The dredge portion of the 
removal is now complete and the capping stage is under way and set to be completed by 
January 2014. Yet OCC has done nothing to participate in the performance of this work. 

As the CPG has documented at length in previous correspondence to EPA in 2012, 
OCC's offer was woefully deficient, and cannot be viewed as a good faith attempt to comply with 
the UAO. Attached as Exhibits 2a- 2d are communications regarding OCC's purported "good 
faith offer." Our letter of August 10, 2012 (Exhibit 2d) outlined the uncertainty in cost and liability 
associated with this "offer" and the reasons for rejecting it. EPA was involved in meetings with 
Tierra, Maxus and OCC concerning the offer, and did not criticize the CPG's rejection of the 
offer. To date, over a full year after OCC's offer was rejected, OCC has undertaken no further 
"efforts to participate in the performance" of the removal work. 

Moreover, the OCC "offer" on the UAO to provide dewatering equipment that was used 
at the Lister Removal in 2008 is long moot. The sediment removal portion of the project at 
RM 10.9 has now been completed. Even though dioxin from OCC's former Lister Avenue Site 
is driving the removal action, EPA is allowing OCC to avoid any responsibility for any work at 
RM 10.9. The end result is that OCC successfully stalled EPA's enforcement with an 
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unworkable and costly "offer," long ago rejected, and now successfully has avoided any 
consequence for its non-participation and non-compliance with the UAO. 

We recently learned that in October, 2013 EPA asked OCC to "discuss implementation" 
of two tasks related to the ongoing RM 10.9 work: (1) addressing removal and capping of 
sediments around a pair of 72-inch water mains that run through the removal area, and (2) an 
engineering analysis of movable bridges in the area. (Exhibit 2e.) We are not aware of whether 
OCC has responded substantively to this request, but at a minimum we do not believe that 
performance of these tasks (should OCC even agree to do so) is remotely sufficient to address 
their significant outstanding responsibility at RM 1 0.9. 

Time has proven that OCC is plainly content to sit on the sidelines behind their 
indemnitors, Tierra and Maxus, for as long as EPA allows them to do so, while the CPG 
continues to address the Lister Avenue dioxin-contaminated sediment at RM 10.9 and 
elsewhere at its own significant expense. · 

3. The CPG, unlike OCC, is in full compliance with the 2007 AOC, and has provided 
TMO all information necessary for it to perform its Newark Bay RifFS. 

Ms. Dinkins tries to deflect attention away from OCC's disregard of its obligations by 
alleging that the CPG itself is somehow not in compliance with the 2007 RI/FS AOC. She 
asserts that OCC is somehow excused from its obligations as a signatory to the 2007 AOC to 
fund the RI/FS Trust because, she alleges, the CPG is not coordinating with OCC for the RI/FS 
in Newark Bay. However, OCC has not articulated any request for specific additional 
information it needs from the CPG in order to continue its own work on the Newark Bay RI/FS, 
and Ms. Dinkins does not describe any particular need for any information in her September 23 
letter. Moreover, alleged coordination is not a pre-requisite to the payment obligation. 

TMO's unreasonable demands for "coordination" are not new. (See Exhibit 3, which 
provides minutes from a September, 2012 meeting between TMO, the CPG and EPA to discuss 
coordination issues.) Contrary to TMO's assertions, the CPG has provided TMO access to all 
information gathered while TMO was in the CPG. As to information gathered after TMO left the 
CPG, EPA has established a protocol whereby parties have the opportunity to review and 
comment on documents posted to the EPA SharePoint site. TMO is well aware of this. The 
CPG has taken advantage of this opportunity, white TMO has not. The CPG will continue to 
cooperate and post documents to SharePoint and consider all comments TMO provides. 
Further, all information that the CPG has collected and provided to EPA is, and has been, 
publically available. 

TMO is no longer a member of the CPG and cannot expect to have the same access to 
the RI/FS process as it did when it was a member and funding the work, and they certainly 
cannot expect levels of access on par with those of current CPG members. If the CPG were to 
provide such an unreasonable level of access to TMO, the CPG would incur substantial 
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administrative costs, for which TMO does not provide funds to support, and the CPG may not be 
able to complete the RI/FS within the schedule mandated by EPA 

4. OCC's belated effort to complete the now unusable CSO/SWO Study is inadequate 
to justify any remaining support from the CPG Trust Fund. 

The CPG has repeatedly requested that EPA excuse it from continuing to post financial 
· assurance for OCC's Combined Sewer Overflow/Storm Water Outfall (CSO/SWO) Study 

because the Study has been so delayed that the data is not useable in the RI/FS. Ms. Dinkins' 
letter attempts to exonerate OCC from its failure to meet deadlines for the Study, required by 
the 2011 CSO/SWO Study AOC signed only by OCC, claiming that the EPA has approved all 
schedule changes, and that weather has been a factor beyond OCC's control. However, this 
assertion ignores the fact that OCC delayed the required sampling activities for years, wholly 
unrelated to weather conditions, leaving the EPA and CPG no choice but to use alternative 
inputs for their modeling. All of these scheduling changes that caused the several years of 
delay have been unilaterally made by OCC (or its indemnitors) and were caused by their 
actions/omissions, with no fault by the CPG. 

We have previously outlined OCC's recalcitrance and delays in performing the Study. 
As we have stated in prior correspondence, including our July 5, 2013 letter to you (Exhibit 4a), 
the scheduling changes have rendered that Study useless for CPG's purposes of completing 
the RI/FS because the data will not be available until after the RI/FS is completed. 

Whether EPA expressly or implicitly approved of the many delays and schedule changes 
does not change the fact that the CPG should bear no obligation whatsoever to support this 
Study. Accordingly, the CPG requested that EPA discontinue the requirement for the Trust to 
be used in any way to support the CSO Study (see Exhibit 4a). Although weather conditions this 
spring and summer might have briefly delayed CSO sampling events for short time periods, the 
numerous lengthy delays and extensions in the Study over the last two years have been due to 
circumstances that were certainly well within OCC's control. 

The CPG acknowledges EPA's directive by letter dated September 5, 2013 (Exhibit 4b) 
for OCC to provide alternative funding for the performance guarantee. We request that EPA 
confirm that alternative funding for the performance guarantee has been established consistent 
with EPA's directive such that the Trust will not be used as financial assurance for the CSO 
Study. 

5. Failure to enforce the 2008 AOC requiring removal of dioxin-laden sediments 
adjacent to the Lister Avenue Site 'allows a significant source of contamination to 
remain in place and allows OCC to further benefit from its inaction. 

On June 23, 2008, EPA Region 2, OCC and Tierra entered into an AOC for the conduct of a 
source control removal action to remove 200,000 cubic yards of contaminated sediment 
immediately adjacent to the Lister Avenue Site. ("2008 AOC") As EPA stated in its Action 
Memorandum supporting the AOC, "The objective of this action is to remove a significant 
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portion of the most concentrated inventory of dioxin contaminated sediments, thereby removing 
source material that poses a potential risk to human health and the environment."1 

Although Phase I of the Removal Action, addressing only 20% of the sediments designated 
for removal is complete, nothing is being done about the remaining 80%. Under the AOC, OCC 
and Tierra were required to complete an EE/CA Workplan and Schedule for the Phase II 
Removal, within 30 days of the approval of the Phase I Removal Design Workplan. {See 
Section 19(b) and Appendix C of the 2008 AOC.) The Phase I RDWP was approved April 9, 
2009, nearly five (5) years ago. But, to date, OCC and Tierra still have not submitted the EE/CA 
Workplan and Schedule for the Phase II Removal. We see no reason why EPA should not, at 
a minimum, demand stipulated penalties under the AOC for failure to comply with the express 
terms of the order. 

6. OCC's refusal to reimburse the CPG for work done to support OCC's own Newark 
Bay chemical water column monitoring (CWCM) work is only a blatant attempt to 
leverage its position in the unrelated disputes with the CPG. 

Our August 6 letter described OCC's current refusal to pay for the costs of the CPG 
contractor, AECOM, in collecting CWCM data for OCC to use in the Newark Bay RI/FS. 
Ms. Dinkins responds by asserting that this situation is "solely of [the CPG's] own making" 
because the CPG has (1) failed to coordinate with TMO on the LPRSA RI/FS and (2) has 
refused to pay for "its share" of the CSO Study. As explained above, these assertions have no 
basis in fact. Moreover, an alleged failure to coordinate on a different site or to pay a share for 
a study for a different site does not justify OCC's decision to stop paying for CWCM work 
required to support the Newark Bay RI/FS, which is an obligation solely of OCC. OCC's actions 
amount to an unjustified, self-granted "set-off." 

The CPG does not have any "share" of the CSO Study under the 2011 CWO/SWO AOC, 
which was entered only by OCC. The CPG's only obligation under the AOC for the CSO Study 
was to provide the LPRSA RIIFS Trust as financial assurance. OCC has done essentially 
nothing for two years on the CSO Study. To the extent the CPG ever agreed separately with 
OCC to fund any part of the CSO study, any such obligation is null and void because the 
original purpose of the Study-to provide data for the completion of the LPRSA RifFS-- has 
been irrevocably frustrated. The CPG informed OCC of its position by letter on July 5, 2013 that 
the CSO Study is in no way connected to the CWCM for the OCC's Newark Bay RI/FS AOC. 

Furthermore, OCC's complaints about the CPG's cooperation in sharing information 
concerning the Rl/FS are empty, as described above, and do not implicate the AECOM work. 
The information from AECOM's work has been provided to OCC and its indemnitors, and 

Request for Authorization to Conduct a CERCLA Non-Time Critical Removal Action at 
the Diamond Alkali Site, January 8, 2009, at 2. 
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Ms. Dinkins does not allege otherwise. Any dispute over the sharing of information has nothing · 
to do with OCC's obligations to pay for work that AECOM is performing on OCC's behalf, in 
support of the Newark Bay AOC for which OCC is solely responsible. OCC has reaped the 
benefit of that work and now chooses not to pay for it. OCC and its indemnitors continue to 
cloud the water on an otherwise clear,· straightforward obligation to pay for work that is for 
OCC's benefit. The CPG reserves aU rights against OCC for its unjust enrichment from 
AECOM's work. 

In short, OCC has not complied with the UAO for RM 1 0.9, it is no longer in compliance 
with the 2007 LPRSA RI/FS AOC, and it has ceased paying for the CWCM work related to the 
Newark Bay RI/FS. Good faith and fair dealing require deeds, not words, yet there has been 
nothing from OCC (and its indemnitors) but words. We again ask that EPA enforce OCC's 
obligations under the 2007 LPRSA AOC and the 2012 UAO for RM 10.9 with no further delay. 

Thank you for your attention to this matter. 

Enclosures 
cc: Carol E. Dinkins, Esquire 

CPG Members 

Sincerely, 

Willi~ 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY. 

Jui.te 27, 2013 

• l}:tz Electronic Mail 

<;arol Dirikins. Bsg. 
Vinson & Blkins 
First City Tower 
1001 Fannin St., Suite 2500 
Hc:>uston. TX 77002 

REGIOHif · . . 
. 25)0 BROADWAY 

N'liWYOftiC, NEWYOHI' 10007·1181 

Re: Diamond Alkali, Lower Passaic River Study Area- t\dministtative Settlement 
Agreement and. Qrd~ on Consent for Remedial ~vestigation and Feasibllity 'Study, 
USEPARegion2·CERCLADocketNo. 02-2007·2009 ' · . . 

Dear Carol: 

The ti.s. Environm.erttal Protection Agency_ ("EPA'') underst8nds 'that Oooldental Chemic;u • 
Corporation has dcc1ine~ 'to ~cipate in 1he payment due in May 2013 into the tri.ISt account 
established ~Y the Coopernting Parties Group ("CPO") under the Adrnhllstrative Settlement. 
Agreement and Order on Con!1en.t ("AOCu) for fue remedial inve51igation and feasibility study 
("RIIFS11

) for the ~wer Passaic River Study Area (''LPRSA"). 

EPA is not familiar wi1h the provisiom! of the private agreement among the members of 'the 
CPO, which until Jast year included Occidental, and cannot evaluate what obligations the 
signatories may have under that agreement. However, by v.irtuc ofhaving executed the AOC as 
a Settling Party, Occide¢al committed under Paragraph 97 to "establish and maintain a 
Performance Guarantee, and Occidental Should unde:t:ake to meet i~ commitment in that regard. 

We understand 1hat you have contac~d the CPG recently to discuss coordination, though without 
success. At. this could be beneficial to perfonnance of the RifFS, we would like to encourage 
continued. efforts in this regard, and we will similarly encourage the CPO. Perh~ a discussion 
of payment into the trust aooount by Occidental could~ a step in that direoti9n. 

Please.do not hesi~e to contact me at 212-637-3'136 ifyou.bave ~ q~sti.ons • 

. . . sw;r:7f. ~141A. 
~~ . ~~---o~ 

. silrah P. Flanagan 
Assistant Regional Counsel 

.. 

FOIA_07123_0000947_0008 



... 
,,; 

June 27, 2013 
Page2 

. . . 
cc: William H. Hyatt? Jr., Esq,. 

R. Basso, ERRD 
~·Vaughn, ERRD 

·P. Hick; ORC 

! .. 
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August6,201S 

I<&L GATES LLP 
' OH.E.!IEWAAIC CI:Hlal 
mmlfL~ 

tiEWAAJ(. HJ011~ 
T· 173J4MOO) F Q13J4MOGI Jtga!Miltllll 

Re: RUES Trust Fund Payment 

· Dear Sarah: . 

William H. HyaU, Jr •. 
973.8413.4045. 

• F: 973.648.4001 
'MIIarn.hyatt@klgsles.com 

.· 

' ·.As you are aware. tl)e Fifth Amendment to Trust Agreement dated February 7, 2013 
provides that a nl!'lth payment of $10.2()0,000 shaU be deposited Into 1he Rl!FS Trust by_ May 7 t • 
2013. The Cooperating Partfes GrO!Jp ("CPG•) paldlts share ofthe payment, $7,156i731, on or 

.. priQrto toe May 7, 20.13 due date. The remafnlr.lg balance, $3,043,269, represents the balance 
due by Tierra Solutiolisr lnc. ("Tierra,, Maxus Energy Corporation ("Ma.xu~), and Occidental 
Chemfoal Corporation ("Occidental") (Qoiiectively,•TfM/0~). . . . . . 

In o~er to .perm1t the CPG tim~ to try and collect payment from TIMIO and issue 
assessments to CPG members to the e)(tent T/MIO did not pay, the CPG requested, and EPA 
agreed, to extend the time for payment of T/M/O's share until August 5, 201.3. EPA also sent 
OCtifdental a letter dated June 27. 201.3 encouraglng·Occidental to meet Its commitment to 
establish and maintain a Performance Guarantee under the RIIFS AOC. 

To d!!te, T/M/0 t:las failed to make its share of the Rf/FS Trust Fund payment. 
Accordingly, while the CPG reserves all right~ With respect to TIM/0, Invoices were issued to 
CPG members and we.are writing to con~rm that$3,043,269 was lniUated vla wire transfer to 
th& Rl/FS Trust on August 5, 2013. EPA wm be receMng a separate oonf!£1'\'!atlon letter from de 
maxlmis1 inc. detaiflng the wire infonnatlon; ·. · . . . 

The.CPG has continued to step up to the plate to complete not only the RIJFS, but also 
the RM 10.9 RemovaJ Action. In contrast, TIMIO hal continued to defy and/or slgnfflcan11y • . 
delay its various obligations, looludlng: . · . . 
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• OcoTdental fs a signatory to the RVFS AOC1 and has an absolute and · ;,. • 
uncond!Uoner obHgatlon. to contribute funding towardt> comple~ron of the RIIFS. 
As set forth above, It has faired to meet Its funding obligatlons, 

• Occi~~ntal has received a·Unjlateral Admfnlstrative Order for the RM 10.9 
Removal Action, which It oontinues to defy. In ttie meantlme, the CPG Is worklng · 
diUgently to earrj out the Removal .Action. . · · 

• As set forth ln my Jetterto you .d~ted Julys~ ·2013, Occ1{Jental has not met any of 
the milestones to date in· the·sehedul~J for the Combined Sewer · 
Overflow/stormwatar Outfall (CSO/&IVO) lnvestigatiQn, and there is·no Indication 
that Occidental will complete the lnvestlgatlon within the tlmeframe fhe CPG 

. : needs in order to incorporate data from the Investigation In the RI/FS. As st;rch, 
EPA has dlrected the CPG not to delay completton af the RI/FS because of 
del~ys ln tha CSO Study1 and the CPG sUggested that EPA should terminat~ the 
Jnvestlgatlon under its authority provided In Paragraph 57o. of the CSO/SWO 
AOC, or aHemattvely. terminate the Rl/FS Trust Fund as the performance 
guamntee for the Investigation. Your tetter dated August 1, 2013 advises that 

·EPA does not pfan to tennlnate the lnvestigaUon, but Is considering the CPG'$ • 
request to terminate the RUFS Trust Fund as the perronnance guarantee for the 
Investigation.. · 

• As we rt!oently reported to EPA1 T/M/O·has ceased processing AECOM's · 
Invoices for Chemlcal Water Column Monitoring wotk in Newali< Bay. . 
Notwithstanding lhe fact that Ocofdental alone Is the respondent to the Newark , 
Bay AOC, the CPG, whUe reseJVIng· all rights against T/M/0, will be subinltt!ng · • 
:AECOM's lpvoroes to EPA for processing through the Rf/FS Tru~t. . . . 

• Other tasks under the Newark Bay AOC ·continued to. be delayed by TJM/0. For 
example, the $Ubmrsslon of the·revlsed Newark Bay CSM continues to be . 
delayed and T/M/0 has not su~mitted updated CAPPs by modifying the existing 
LPRSA QAPP as directed by Region 2. Therefote, T/M/0 has not rece!v~d 
approval to oolleet sediment. fish, and arab for chemre~l.analy.sla and toxlci!Y 

· t~stlng this summer and fall and will miss the 2013 field sl!ason. These 
continued delays and inactivity rNult in a prolonglng of the Newark Bay Study 
Area RJJFS. 

. . 
• Tile Removal Actiott AOC entered lnto by Occidental and Tierra in ?008 provided 

for a two-phase removal of 200,000 cubic yards of dloxln contamrnated sediment 
adjacent to the Diamond Alkali slte. VVhDe T/M/0 has complated·the·Phasa J 
removal of 40,000 cubic yards of sediment, the CPG understands t.hat T/M/0 has 
not taken any action to proceed with the Phase U removal of 160,000 cubic. 
yards. · · 
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. Theretqre, the economrd burden belng shouldered by tha CPG is signffioant 
ur:JWarranted, and, quite simply, ·unfair. The CPG hopes that EPA will assist In the. CPG's 
co.ntlnued efforts to enpourage T/M/0 to honor its obligatlons. 

Thank you for your attention to this matter. 

Very 7tours, 
WU!am~ .· 

cc: ca_rol Dtnklns, Esq. 

: 
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UNJTeO STATES ENVIRONMENTAL PROTECTION AGENCY 
ft~JoHil 

May 17,2013. 

By Blectron:ic Mail 

Carol Dinldns, Esq. 
Vinson & Elkins 
First City Tower 
1001 Fannin St., Suite .2500 
Housto~ TX 17002 

290 I:JROAbWAY 
NEW YOfiX, NEW YOR!C 10007-181!5 

Re: · Diamond Alkali, Lower Passaic River Study Area .. Ad!ninistrative Settlement 

·. 

. Agreement aud Order on Consent for Remedial Investigation and Feasibility Study. 
USEPA Region 2 CERCLA Docket No. 02·2007N2009 

Dear Carol: 

On May 16, 2013) BP A sent the enclosed Bill for Collection #27213260033 for Future Response 
· Costs to Bill Hyatt, coordinating counsel for the Cooperating Parti~s Group ("CPO"). Pa:y.me.nt 

is due within thirty (30) days of receipt, consisteD! with the requirements of the above-referenced 
Administrative Sc:ttlement Agreement and Order on Consent ("AOC,, for the remedial 
.investigation and feasibHity study ("RII.FS") for the LOwer Passaic River Study-Area 
C'LPR.SA"). 

EPA Uo.de.rstands that Occidental Chemical Corporation ("Occidental.,? is, functionally speaking, 
no longer a member of the CPO. However, as a signatory to the AOC, Oocidental remains 
obligated to pay Future Response Costs. along w:itb the other signatories. Moreover. Occideirtal 
was a member of the CPO during the pedod of time covered by the bill. 

Based on our telephone call on Aprllll, 2013, I tmderstand that you have already conveye<l to 
Bill Hyatt that your clients are prepared to meet their payment obligations for Bil:l for Collection 
#27213260033, which covers the period .from July 1, 2011 thrqugh August 31, 2012. Please 
coordinate with Bill Hyatt to work out the· logistics ofOccidenUil's payment of the appropriate 
amoWlt. The end resu1t should be p~yment lti full of EPA's Bill for Collection. Please let me 
know ifyou and Mr. Hyatt have any questions about how best to accomplish that. · 
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[ 
Please do not hesitate to contact me at 212w637"3136 if you have any questions. 

cc: William H. Hyatt, Jr., Esq. 
R. Basso~ BRRD 
S. Vaughn, BRRD. 
P.Hick, ORC 

Sincerely yours, 

~f~t" 
Saiah.P. Flanagan 
Assistant Regional C9unsel 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGIONU 

July 24,. 2012 

By Electronic Mail 

William H. Hyatt, Jr.> Esq. 
K&L Gates LLP 
One Newark Center> Tenth Floor 
Newark, NJ 07102-5285 

290 BROADWAY • .,. 
NEW YORK. NEW YORX 10007-1 866 

Re: Diamond. Alkali, Lower Passaic River Study Area-River Mile 10.9 
Administrative-Settlement Agreement and Order on CoDSent for Removal Action 

USBPA Region 2 CERCLA Docket No. 02-2012:-2015 

Dear Mr. Hyatt: 

On July 237 2012> Occidental Chemical Corporation (nOccidental,') submitted to the U.S. 

Environmental Prot«:tion Agency ("EPA'l) a notice of intent to comply with Unilateral 

Administrative Order ("UAOn) 02-2012-2020, issued under Section 106(a) of the 

Comprehensive Environmental Response, Compensation, and. Liability Aot, as amended . 

(
11CBRCLA 11

), 42 U.S.C. § 9606(a). . 

Aooordingly2 BP A anticipates that Occidental will make a good faith offer to the Settling Parties 

that are signatories to Administrative Settlement Agreement and Order on: Consent for Removal 

Action C~AOC!t) {}2-2012--201~. Under the UAO, Occidental must provide EPA with ~copy of 

its good faith offer. We have also indicted to Occidental that EPA should be kept iD:fonneci of its 

subsequent discussions with the Settling Parties. Furthers to facilitate the process of reaching 

agreement on. the participation of Occidental in the removal action EPA plans to meet with the 

Settling Parties and Occidental. 

To anive at our common goal of the efficient perfoimance of the removal action at RM 10.9 with 

the participation and cooperation of Occidental, EPA wlll look for a similar cooperative effort 

from the Settling Parties. 

Typically, when EPA enters into an AOC and concurrently issues a UAO requiring the UAO 

recipient to participate and cooperate with the parties perfonning pursuant to the AOC, BPA 

inoludes in the AOC language reflecting that the AOC paiiies have a reciprocal obligation to 

cooperate with the UAO recipient. Under the particular circumstances SUIIounding the 

. negotiation of the AOC for the RM 1 Q.9 removal action, EPA did not include this language in 

the AOC. Nevertheless, for Occidental to be able to comply with the UAO, the Settling Parties 
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wiU have to make their own best efforts· to coordinate with Occidental to conduct the work 
required under the AOC. ·We would like the Settling Parties to confirm that they will, at a 
minimum: 

.. Undertake good .. faith. consideration of any good .. faith offe~ to perf9nn or pay for work 
required by the AOC submitted by Occidental; 

.. Reply in writing to any offer by O~idental as soon as reasonably possible, but no later 
than within 30 days of receipt of the offer; and 

~ Engage in. good--faith negotiations with Occidental. 

·We look forward to receiVing confilttlation from the Settling Parties that they are willing to 
undertake these efforts; and to working with both Occidental and·the Settling Parties on the RM 
10.9 removal action. · 

Sincerely yours. 

~P.~ 
Sarah P. Flanapt 

· Assistant Regional Counsel · 

cc: · R. Besso, E.RRD 
. S. Vaughn, ERRD 

P.Hick,ORC 
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Vinson &Elkins 

card E. 011Vin10 cd!nlllnsCVellw.com 
Tal +1.713.7511.2624 l'ax+1.7t:l.!l15.5at1 

July 27,2012 

By Email & US Mail 

William H. Hyatt, Jr., Esq. 
C~ordinating Counsel, Lower Passaic River 

Cooperating Parties Group 
K&LGates 
One Newark Center, Tenth Floor 
1085 Raymond Blvd. 
Newark, NJ 07102 

Dear Mr. Hyatt: 

This letter is in follow up to mine of July 23, 2012, in which through you we advised 

the Settling Parties who are respondents to Administrative .Order on Consent, CERCLA 

Docket No. 02-2012-2015, that Occidental Chemical Cozporation (Occidental) had notified 

USEPA Region 2 of its intent to comply with Unilateral Administrative Order CERCLA 
Docket No. 02-2012-2020. The latteNeferenced order requires tbat Occidental on or before 

July. 30 submit a good faith offer to the River Mile (RM) 10.9 Settling Parties to implement 

the Statement of Work (SOW), in whole or in part. This letter conveys Occidental's good 

faith offer to implement, in pari:, the SOW by taking certain steps to make available to the 

Settling Parties 'the existing upland processing facility (UPF) t;rtilized in the Non-Time 

·Critical Removal Action at RM 3.2. As you will see, Occidental's good faith offer, if 
accepted, .would provide the Settling Parties material advantages, including significant 

savings of both time and money and the benefit of a "road map" of the re1:lellt successful 

experience in a Lower Passaic River sediment removal action more than twice as large as 

that contemplated at RM 10.9. 

Section II of. the SOW sets forth the Work to be performed. The components of 

Occidental,s good faith offer could. play a role in various aspects of implementation of the 

SOW. We ident:ifY a number of these below in a list that we believe is representative, not 

exhaustive. Additionally, it is likcly the Basis of Design Report and the Pre-Final and Final 

Design Reports well may contain proposed activities in which the components of this good 

faith offer could play a role. 

VInson & Elkins LLP Attorneys at Law Flr.stCity Tc:t~~~er, 1001 Fannln S1tecl,. SUI!e 2500 

Abu Dhabi All$lln Beljlog Dlllas Dubai Hong Kong lious!Dn U:mdon Moscow HoUston, TX 77002·6750 

New York Pa!o Alto Rlyadb San Francisco Shanghai Tokyo Wastllng'.on Tal +1.71 3.768.2222 Fu +1,71'3.768..2345 • www.vellw.c:om 
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Paragraph II.B.l sets forth the items to be included in the Removal and Capping 
Work Plan/Basis of Design Report (BODR), which items include the following: 

• Methods of sediment removal including resuspension/turbidity control, 
transport, offloadmg. stockPiling. and treatment; treated sediment disposal; 
process wate.r treatment' and discharge; capping; cap materials transport, and 
cap placement (emphasis added) 

• Proposed siting/locations of staging and processing 

• Real estate and easement requirements 

• Substantive requirements of ARARs 

• Implementation contracting strategy 

Paragmph II.B.2· sets forth items to be included in the Pre-Final Design, which items 
include the following: 

• Sediment Treatment Plan 

• Process Water Treatment and Discharge Plan 

• Sediment Transport and Disposal Plan 

• Permits and other legal requirements, unless work will occur entirely onwsite, 
in which case the submittal shall address substantive requirements of 
ARARSffBCs documentation 

Paragraph II.B.3 specifies removal and capping implementation activities., including 
"The Settling Parties shall acquire and/or lease property ••• and transport sediment to ••• 
disposa1locati.on(s)." · 
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Occidental offers to implement in part the SOW as foll?ws: 

If the Settling Parties cannot have all removed sediment handled by treatment 
technology vendors, it will be necessru:y for the remaining portion of the sediment to be 
dewatered prior to disposal, or the vendors _may need the sediment dewatered before 
treatment. Having just successfully completed a Non-Time Critical Removal Action, Phase 
I, at RM 3.2, Tierra Solutions Inc. (Iiexra)'\ which conducted that work on behalf of 
Occidental, has in place an upland processing :facility (UPF) adjacent to the Lower Passaic 
River. Occidental and Tierta, on behalf of Occidental, offer the following as 
implementation, in part, of the SOW: 

1. The ground lease (the "Lease'') between Tierra and Morris Fainnont 
Associates ("Moms'') for the Phase I Removal Action UPF will expire by its te:rm.s on 
October 31) 2012. Tierra, on behalf of Occidental, offers to negotiate with Morris to extend 
the tenn of the Lease for an additional-twelve (12) months:· November 1, 2012 through 
October 31,2013 (the "Lease Extension"). Provided that Tierra and Moms are able to reach 
agreement ou commergjal~y-reasopable tenn.s for said Lease Extension, Tierra, on 
Occidentars behalf; will formally amend the Lease to include the Lease Extension, ·which 
amendment would contain a clause permitting assignment of the lease to the Settling Parties. . 

2 Tierra, on Occidental,s behalt; would offer to pay to Moms the Lease rent and 
maintain any financial assurance and insurance coverage required under the Lease for the 
first nine (9) months of the Lease Extension. Occidentai expects that the Settling Parties 
would accept an assignment of the Lease and pay the remainder of the Lease rent and all 
related Lease costs for the final three (3) months of the Lease Extension. 

3. Following cOm.pletion of the Time Critical hmoval Action, the Settling 
Parties would be responsible for decontamination of the equipment and for restoration of the 
leased premises. The equipment was decontaminated following completion of Phase I of the 
Non· Tune Critical Removal Action and the leased property shortly will have been sampled 
to confirm that it was ~estored to its pre-leased condition. T:ierra wilt provide a copy of thai 
sampling report. 

• In this tetter transmitting Occidental's good faith offer, all references to Tierra Solutions, [nc. also shall 
constitute reference to Maxus Energy Corporation (Maxus). 
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4~ The activities conducted under the removal action contract (the "Contract') 
between Tierra and ARCADIS for the Phase I Non-Time Critical Removal Action are 
anticipated to be completed by August 31. 2012. Tierra, on behalf of Occidental, offers to 
negotiate With ARCADIS to extend the Contract schedule to altoVftbe four (4) UPF sediment 
presses, the three· (.3) sludge holding tanks and the process water tank to remain at the UPF 
until October 31,2012 (the "Contract Extension"). Provided that Tierra and ARCADIS are 
able to reach agreement on commerclally"reasonable tenns fur said Contract Extension, 
Tierra, on Occidental's behalf, will fonnally amend the Contract to include the Contract 
Extension~ Tierra would arrange for the dewatering equipment 1o remain onsite until October 
31, 2012, so that the Settling Parties have it available if ih.e Pre" Final Design anticipates a 
need roruse of dewatering equipment. 

S. Tierra, on Occidental~s behal~ would pay to ARCADJS the costs asrociated 
with the Contract Extension through October 31, 2012. 

6. The pemrlts (CERCLA permit equivalencies (PEs)) related to the UPF 
(property ·use and plant operations) include Land Use (Waterfront Development and Flood 
Hazard Area and Water Quality Certification), Air Pollution Control, and Surface Water 
Discharge. These PEs pertain specifically to the UPF's use during the Phase I Non-Time 
Critical Removal Action and are issued to Tierra Solutions, Inc. As such, each PE would 
need to be transrerred/ass1gned to another entity in accordance with NJAC, through approval 
by NJDEP in consultation with USEP A, so as· to relieve Tierra of any further obligations 
under the PEs. Further, each PE will require some form of amendment to address 
project-specific requirements~ e.g., compliance sampling and operationaVexpiration dates. 

7. · Tierra, on Ocx:idental 's behalf, would transfer ownership to the Settling 
Parties of the sheet piling that it used in the Phase I Non-Time Critical Removal Action, 
which the Settling Parties thereafter can utilize in the RM 1 0.91lme Critical Removal Action 
and/or sell for scrap metaJ or other recycling or reuse after completion of the Time Critical 
Removal Action. Occidental expects that the Settling Parties will pay all costs associated 
with steel handling, transportation and any storage. 

This good faith offer is tendered as a settlement and cannot be used against 
Occidental, Maxus or Tierra in any litigation regarding cost recovery andfor cost allocation 
for any Passaic River remedial or other action, including without limitation, the RM 10.9 
Removal Action. 
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Tierra's costs to date for having located the UPF site; having designed, acquired, 
constructed and permitted the UPF; and having acquired the steel sheet piling have 
constituted approximately $12 miltion ·in expenditures, so the Settling Parties will experience 
a considerable cost savings by having the UPF available for their use. 

Additionally, the siting, design. permitting and construction of the UPF consumed 
eighteen months of consid~ble effort, and we estimate that for the Settling Parties to 
replicate the existing UPF would consume six to eighteen months of effort and 
commensurate expense. Having available the UPF 'Will save the Settling Parties the time aDd 
effort of locating a site in this highly-utbanized and crowded area and designing a de-
watering facility, of negotiating with other property owners, and of encountering potential 
difficulties in achieving permit equivalencies for such a facility. This existing UPF 
availability will reduce the likelihood of project delays that could occur while the Settling . 
Parties seek property, then develop the ne.Cessaxy customized designs for the new property, 
its layout, the location, and other activities, and assist the Settling Parties in completing more 
rapidly the implementation of this Time Critical Removal Action than would be possible 
absent the availability of this existing UPF. Occidental believes, based on Tiena's 
experience with the Phase I Non· Time Critical Removal Acton, that absent the use of the 
Tierra UPF~ it is unlikely the Settling Parties will be able to complete the removal action on 
the schedule contemplated by EPA. Thus, the benefits of Occidental~s offer to the Settling 
Parties go well beyond the purely monetary considerations set forfl1. above. 

In addition to the funds already expended by Tierra, the extension of the lease and 
maintenance onsite of the de· watering equipment as offered above 'Will cause Tierra to incur 
over $2 million in expenditures, mare than $200,00~ of which is already committed. 

The Settling Parties are hereby advised that time is of the essence. Given that Tier:ra 
must deal with third parties in making the UPF ·av.allable, that those third parties have 
busfuess opportunities other than making available the UPF to the Settling Parties, and that 
Tierra, on behalf of Occidental, has already incurred and continues to incur significant costs 
in keeping such third parties in a "holdfng pattern," we ask that the Settling Parties advise us 
of their intent to accept this good faith offer as soon as practicable but in no event later than 
August 14, 2012, which under the meeting schedule customarily followed by the Cooperating 
Parties Group would be its next regularly~scheduled meeting date. In order to advance 
negotiations between the parties, Tierra intends to send to the Settling Parties draft 
agreements by Friday, August 3"\ with the objective of achieving execution of the 
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agreement(s) among the Settling Parties, Tierra, on behalf of Occiden~ and Occidental to 

memorialize these arrangements on or before August 27,2012. 

·If you would like to schedule a meeting for us to describe this offer and the related 

agreement(s) and answer any questions you might have about it;, we are available to meet in 

person in Newark on Tuesday, July 31,2012 and again on Tuesday~ August 7, 2012. 

I look forward to hearing :from you. 

Very 1ruly yours, 

~~ 
Carol E. Dinkins 

. cc: Sarah Flanagan, Assistant Regional CmmseJ . 
Stephanie Vaughn, Remedial Project Manager /Project Coordinator 

. US 1S0684lv.l 
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Vinson &Elkins 

carol E. Dinkins cxl!nkln~volsw.ccm 
Tel +1,713.n8.262& F.t:C+1.713.S16.S~U 

August 6, 2012 

J!yEmay 

William H. Hyatt, Jr., Esq. 
Coordinating Counsel., Lower Passaic River 

Cooperating Parties Group 
K&LGates 
One Newark Center, Tenth Floor 
1085 Ra.ymop.d Blvd. 
Newark, NJ 07102 

Dear Bill: 

Thank you for your l~tter of even date. Please find enclosed a proposed agreement to 
memorialize the actions set forth in Occidental's good faith offer. Please note that tbis draft 
agreement is a work in progress that is still undergoing review by my clients. We are 
providing it for discussion pui:poses,. and reserve the right to make changes in the fUture •. 
Given the .need for Tierra, on behalf of Occidental) to move forward in the very near future. to 
implement OccidentaPs good faith offer, we were disappointed that you and tb.e Settling 
Parties are unable 'to meet tomorrow for us to B.O$Wer any. questions the Settling Parties may 
have regarding the offer> and to work toward achieving an ex~uted agreement by August 27. 

Nonetheless, we hope that you share our d~e to begin a meaningful dialogue to 
resolve this matter quickly, and we remain willing to meet with you, at a location and time- of 
your convenience, before August 14, which -we assume is the date for the CPG's .next 
regularly-scheduled meeting. 

Our request for prompt review of this proposed agreement is necessitated by the tight 
timing of completing the requisite arrangements with third parties. Pursuant to the tenns of 
the Ground Lease (the "Lease,',) between Tierra and Mon:is,. Time. is obligated to 
·decontaminate and remove all of the·UPF equipment from the Lease property. Tierra also 
must restore the Lease property to certain pre-leilse conditions and vacate the property. All 
of these activities must be completed by th.e end of the Lease term, wbich was originally to 
have been July 31. Tierra was working diligently to complete these activities and had 
expected to do so by the July 31 Lease termination date. ln. order to accommodate 
Occidental's good faith offer~ Tierra extended the Lease tellll to October 31 and sUSpended 
all UPF demobilization. and restoration work. This three~ month extension of. the Lease and 
work suspension has caused Tie~ on behalf of Occidental .. considerable expense. 

YlnfCn & Elkins 1.1.? Atlorntyut UW Frm City Tower, 1001 FQ!lnln Sisvel. eut!USOO 
.Abu Ohabl AUStin .S.Jng Dallas Oubal Hong Kong HoUston l..olldOII Moscow Homtotl, TX 17002.&7&0 
New Volt Pak~Alt.o Rlyadb San Franclset> SIIBngl!al Tol:yo wathltl;ll)n Tt1+1.7~3.158.2222 Fax+1.713.'76!,2~ www.nt•w.=ol!l 
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As Occidental ~lained in its good :faith offer, 1he availability of the Tierra UPF bas 
many advantages for the Settling Parties. Tlme is, however, of1he essence. In order to mak.~ 
the Lease prope~.ty and UPF available for the Settling Parties• use in performing the RM 10.9 
Removal Action, Tierra, on behalf of Occidental, bas begun discussions with Morris to 
extend the Lease term for 12 additional moo.ths (November, 1, 2012 through October 31, 
2013). Tierra has also begun discusston with the appropriate UPF contractors and vendors to 
maintain the primacy UPF equipment at the Lease property until late .2012. Tierra bas 
proceeded in good fuitb m these matt.ers~ yet has done so in ihe face of considerable risk and 
expense. 

· If the Settling Parties do not accept Occidental's good faith offer in the near term, 
Tierra will be left with little choice but to halt any further efforts to ext~md the Lease and 
UPF and will i:nstea.d :resume UPF dep1obllization and Lease restoration activities. We 
estimate that it will be necessaey to resume the demoblli2ation and restoration activities by 
August 31 in order to meet th~ October 3'1 Lease termination date. Accordingly, we would 
very muoh appreciate the Settling Parties' acceptance of Occidental's good faith offer B:nd 
w~Iingness to conclude an agreement regarding same by .J\.ugust 31. 

In light of the foregoing) we appreciate the Settling Parties prompt consideration. I 
hope to meet with you in the very near future. 

Cc: Stepban.te Vaughn; EPA 
Sarah Flanagan. EPA 

US l$19232v.J 

Ve:rytruly YOlll'S, 

Carol E. Dinkins 
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VIa Electronic and Overnight Mail 

Carol E. Dinkins, Esquire 
VInson & Elkins 
First City Tower 
1001 Fannin Street, Suite 2500 
Houston, TX 77002-6780 

Dear carol: 

August 10, 2012 

K&l Sates LU' 
A malrnn llllltiiiKib' partatllllp 

Dne Newark Canter. Tanlh Floor 
Hmrlc, HJ 97102-5265 

1 913.848.400n m.klgatas.GORl 

This will acknowledge receipt of your August 6, 2012 letter to me. as Coordinating Counsel for 
the Lower Passaic River Study Ar~a Cooperating Parties Group (CPG), received after normal 
business hours, and accompanied by a "Discussion Draft" of a "Participation and Cooperation 
Agreement" dated August 2~ 2012 ("Draft Agreementj. proposing a basis for participation by 
Occidental Chemical Corporation ("'OeC") and Tierra Solutions, Inc. ('7lerra") in the RM 10.9 
Removal Actfon. Although your Jetter characterizes the Draft Agreement as memorializing a 
•good faith offer" by your clients to participate In the RM 10.9 Removal Action, you also state 
that "this draft agreement is a work ln progress that is stJH undergoing review by {your] clients• 
and that you ~reserve the right to make changes ln the future.11 Thus, this Is not a •good faith 
offer," or, Indeed, any offer at all. 

You propose that some final version of the Draft Agreement be entered into by OCC, Tierra and 
the 70 member companies of the CPG who have agreed, at their sole cost and expense, to 
perform the RM 10.9 ~emoval Action which is the subject of the Administrative Settlement 
Agreement and Order on Consent for Removal Action, CERCLA Docket No. 02-2012-2015. 
effective June 18, 2012 (MAOC11

). • 

The •offer- described ln the Draft Agreement, even if It were preser:Jted as a true offer, falls far 
short of a ~good faith offet to participate in the RM 10.9 Removal Action. As an initial matter, 
the CPG has determined that fully licensed, commercial facilities are avallabla to dewater 
sediment removed from RM 10.9, to the extent that dewatering sediment Is even necessary. lf 
sediment washing pilot prog~ms are utillzed. some or all of the need for dewatering may be 
obviated. Furthermore, the cost of using a commerctat facJHty Is less than assuming the myri~d 
of costs in OCC and Tierra's •offer: Therefore, the proposal from CCC and Tierra for the CPG 
to assume their lease and equipment rentals, accept transfer of their permits, and restore the 
!eased property is not na~ssary for the RM 10.9 Removal Action and not consistent with the 
CPG1s planned removal activities. Thus, the "ort:er- provides no value to the CPG. · 

Since OCC and Tierra are overwhelmingly responsible for the contamination driving risk in the 
sediments at RM 1 0.9, as established by objective facts presented to EPAs OCC and Tierra 
must offer a financial contribution or other value commensurate with its share of liability. 
However, rather than contributing to the costs to be incurred by the CPG in conducting the RM 
1 0.9 Removal Action, as the Unilateral Administrative Order issued by EPA to occ ("UAO") 

NW-413157 116 
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Carol E. Dinkins, Esquire 
August 10,2012 
Page2 

requires, the •offer" fs likely to increase those costs, as well as impose other responsibilities and 
potential liabilities on the CPG, wJth no meaningful participation or appropriate cost sharing by 
occ and Tierra, an obviously unacceptable result. Thus, it represents a step backward from 

. Tierra's prior proposal to pay. a per capita share of the costs of the RM 10.9 Removal Action, a 
proposal the CPG has atready rejected as grossly fnadequate and unfair. · 

The following are examples of the many reasons why the CPG has concluded that tlie •offer" is 
unacceptable. This list, which the CPG reserves the right to supplement, exemplifies the large 
amount of uncertainty in cost and lla~lllty associated with thls "offer: Therefore, for these and. 
other reasons, the CPG cannot serlously consider, and hereby rejects. the "offer" made by occ 
and Tierra. 

• . As you know, OCC and Tierra were aff\?rded:the opportunity to become parties to the 
AOC by paying their fair share of the costs of performing the RM 10.9 Removal Action. 
That falr share was determined by a neutral, assisted by scientific expertst ln a 
mediation. in which OCC and Tierra actively partlclpated. OCC and Tierra declfned'that 
~pportunity and, as a result, EPA issued the UAOto OCC. Thevalue.ofthe •offer" OCC 
and Tierra have made constitutes, at bes~ a small fractlon of the RM 1Q.9 Removal 
Action costs and far less than a level that any neutral observer would consider as a good 
faith offer. So that EPA can put your "offer" in perspective, the CPG asks that you 
consent immediately to the disclosure to EPA of the mediators report such that the bona 
fides of your "offer' may be evaluated by the agency. 

• Slgnificantly, OCC and Tierra h~ve not offered to perform any dewatering, treatment or 
disposal of sediments removed by the CPG under the AOC, even though those 
sediments are contaminated with hazardous substances that are driving risk, 
predominantly attributable to OCC and Tierra. 

• Instead, OCC and Tierra are attempting to transfer costs and risks to the CPG that are 
currently therr obfigatlons (for example. the costs of ~pland Processlng Facllity ("UPF") 
restoration and the rlsk that restoration by occ and Tierra may later be deemed to be 
Inadequate).. Moreover, the OC!J and Tierra •offer" would force the CPG to lease a · 
location and rent equipment long before the UPF Is even needed. Such obligations and 
risks will be avotded under the CPG plan to use a commercial facility to conduct 
dewatering or stabilization of excavated sediments. The unnecessary assumption of 
these obligations and risks would increase the CPG's overall costs of the RM 10.9 
Removal Action. Thus. the CPG rejects the acknowledgement in Paragraph 2 of the 
Draft Agreement that the "offer"·co.ost!tutes a "good faith offer. • . . . 

• Furthermore, OCC and Tierra have .not provided any assurance that the UPF will be in a 
condltlon ready to operate on November 1, 2012. For example, It i$ the CP.G's 
understanding that the equipment for process water treatment has been removed from 

. the UPF. No mention is made cfthatfact In the •offer,11 but the process water treatment • 
· equipment \YOUld have to be returned to the UPF and reinstalled before the UPF could 

be used by the CPG for any purpose. 
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• The process used by occ and Tlerra to transfer excavated sediment from the Phase r 
area o{ their removal to the UPF Is not suitable for use by the CPG and would actually 
preclude the sediment washing pilot tests the CPG may undertake. occ and 11erra 
have failed to address the fact th~t there is no dockloffloading facility at the UPF suitable 
tor transfer of sediment by the CI='G to the UPF. To utilize the UPF, the CPG would 
have to construct an offloading facility to receive RM 10.9 sediments at the UPF. at 
considerable cost. To make matters worse, dredging of Tierra Phase 2 sediments would 
likely be required prior to construction of s·uch an off..Joading facility. · 

• In your August 6 letter to me you stated the need to conclude an agreement with the 
CPG to use the UPF by August 31. By agreeing to use the UPF at this early date; the 
CPG would effectively be fqrced to abandon the use of sediment washing pilots ln 
treating any of the RM 10.9 sediments. The intent to use such pilots is memorialized in 
the AOC Statement of Work. The Draft Agreement renders the CPG's- plans for . 
sedimenfwashing moot !n two ways. First. if the CPG were to utilize the same method 
of conveying sediments from the RM 10.9 barges to the UPF as was used in the Tierra 
Phase 1 removal, then this method may make the sediment unsuitable for evaluating the . 
effectiveness of the sediment washing,pilots. Second, the desired .date of August 31ls 
several weeks before the AOC requires the. CPG to make a flnal determination on 
whether to conduct the sediment washing pilots. 

• Under the tenns of the Draft Agree men~ the CPG would lease the property on which the 
occ and Tierra UPF is loeated, creating the potential for additional liabilities on the part 
of the CPG ll)embers. For example, the CPG meiJ)bers could become liable as •covered 
persons• under CERCtA for the UPF or for oblfgaticns wlth respect to the UPF under 
the Industrial Slte Recovery Act ("JSRA"). In stark contrast to the Draft Agreement, the 
easls of Design Report ('BODR") submitted by the CPG to EPA contemplates that any 
dewatering, treatment and disposal of sediments from the RM 10.9 Removal Action 
would be accomplished at a fully licensed and compliant commerclai facUity. The CPG 
has determined that such fac!Uties will be available for this work. The CPG does not 
Intend fo lease any property, or to assume any Jand ownership or operation liability in 
perfonning any dewatering, stablll:zatlon, treatment and disposal required for the RM 
10.9 Removal Action. occ and Tierra have not even attempted to demonstrate that use 
of the UPF would save the CPG costs compared to the use of a commercial facUlty. 

• Under the Draft Agreement, OCC and Tierra would be obligated only to negotiate with 
the current owner of the land where the UPF is rocated and the contractor which owns or 
controls the equipment located on the UPF, and to enter into agreements wtth those 
persons, according to your. letter to me of July 27, 2012, only on "commercially~ 
reasonable terms." The terms of any such extended leases are unknown at this time. 
Indeed, It is unknown whether the persons with whom ace and Tierra propose to 
negotiate will be wtllfng to reach any agreement at all. Moreover, it is unknown, even by 
OCC and Tierra whether they will ever be able. to reach agreements on •commerci'!IIY 
reasonable terms," which may be very different from the perspectives of occrnerra and 
the CPG. These uncertainties provide little value and result In more expense, thus 
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tipping the scale in favor of the CPG making altematlve ~rrangements for any . 
dewatering, treatment and dfsposal of contaminated sediments excavated by the CPG 
under the AOC. · • · 

• Under Paragraph 3(g) of the Draft Agreement, TJerra, on behalf of occ, would be· 
obligated only to take "reasonable measures to facilitate the transfer" of permits or . 
permit equivalents that OCC and.TI~rra glalm are.currently in place for the UPF.· The 
CPG would thus assume the risk that those "reasonable measures" would not succeed 
Indeed, under the terms of the Draft Agreement, "[a]ocomplishing the transfer of these 
permits ••• shall be the responslblllty of the [CPGJ: Under the BODR. the CPG would 
utilize fully permitted com mereta I facllltles and would therefore, bear no risk that permits 
or permit equival~nts would not be transferre'd or in place in a timely fashion. 

• Because of the location of the UPF near a densely populated area, and the high 
concentrations of contaminants in the sediments that were the subject of Phase J of the 
Tierra removal, the CPG understands that there are significant air monitoring 
requirements associated with the operation of the. UPF. Under the BOOR, the CPG 
would utfltze a commercial faclllty and the commercial facility would bear the 

· responslbllity of compliance with any such requirements- not the CPG. 
• Paragraph 30(b) of the AOC requires that before shipping any hazardous substances, 

poHutants or contaminants from the Site to an •offMSite location,, the CPG obtain a 
certification from EPA that the "proposed recei~ing facility is operating jn compliance with 
the.requirements of [CERCLA and the NCP]. [The CPGJ shall only send hazardous 
substances, pollutants, or contaminants from the Site to an off ..Site facility that complies 
with the requirements of the statutory provision and regulation cJted fn the preceding 

• sentence. • The CPG has no way of knowing whether the UPF wm meet these 
requirements when OCC and Tierra propqse to tum them over to the CPG. By contrast. 
under the BODR, compliance with these requirements would be the responsibility of the 
commer~iaf faclli~ retained by the CPG. 

• According to Paragraph 3 of your July 27, 2012 letter to me, the OPG "would be 
responsible for decontamloatlon of the equipment 'and for restoration of the lease 
premises• at the conclu~lon of the RM 10.9 Removal Action. Your letter asserts that 
~[t]he equipment was·deoontaminated foUowlng completion of [Tierra's removal action] 
and the leased property shortly will have been sampled to confirm that It was restored to 
its pre-leased condition.• You say that "TTerra will provlde a copy of that sampling report" 
(which presumably has not yet even been completed). DetaUs of the "pre-leased 
condition" of the property an~ tpe obligations of OCC and Tierra to the site owner. are 
unknown to the CPG. Thus, the CPG is being asked to become the guarantor that the 
cleanup by Trema will be adequate {and acceptable to the property owner), when that. 
cleanup has not even been completed. Moreover, the CPG would become responsible 
for the removal and proper disposal of all of Tierra's Improvements to the UPF sitel 
rncluding foundationsr asphalt and piles of soli T:erra scraped' from the surface of the 
property when the UPF was constructed. The CPG estimates that fulfilling these 

FOIA_07123_0000947_0034 



K&L!GATES 

Carol E. Dinkins, Esquire 
August 10. 2d12 
PageS 

requirements could cost the CPG many hundreds of thousands of dollars. The CPG 
would have none of these responsibilities or costs by using a commercial treatment and 
disposal facility. 

• . In Paragraph 3(h) of the Draft Agreement, OCC and Tierra offer to transfer ownership of 
cert~ln sheet piling. for which they oo longer have any use, although the CPG would be 
required to "pay all costs associated with handling, transportation and any storage" of 
the sheet plUng. The CPG is not required to use sheet piling under the BODR; therefore 
this "offer' Is of no value to the CPG. 

• Paragraph 4 of the Draft Agreement would Impose a number of unreasonable 
oblfgatlons on the CPG. Paragraph 7 of the Agreement would require the CPG to forego 
suit on claim~ related to RM 1 0.9. These undertakings are of no value to the CPG and 
cannot be considered in evaluating any ~~good faith offer" on the part of occ and Tferra. 

• You have. urged that the CPG respond to the OCC/Tierra proposal Immediately, 'but the 
reality Is that the proposal is subject to a number of conditions, such as successful 
negotiations with third parties, which may never come to pass. The CPG cannot be sure 
that occ and Tierra will· be able to .satisfy those conditions In a timely manner and must 
therefore make its own alternative arrangements to fulfill the requirements of the AOC. 

in short, OCC and Tierra have offered to provide equipment and sheet piling for which they no 
longer have any use, on leased land which may or may not oe avai!abre, using equipment which 
may or may not be available, at a cost far greater than the plan presented by the CPG In the 
.BOOR. Use.ofthe UPF is an unacceptable alternatiVe to the CPG as use of available 
commercial facilities is far preferable for dewatering/stabilization, processing and disposing of 
sediment from the ~M 10.9 ~emoval Action. 

· The CPG is disappointed that OCC and Tierra have chosen to present such an Inadequate 
~offer." Separate and apart from Its technical and logistical deficiencies, the "offer" made by 
DCC and Tierra falls far short of what any neutral party could consider to ·be in •good faith• in 
light of Tierra, Maxus and OCC's overwhelming share of responsibility for the RM 10.9 
remediation. In order to expedite the process and provide a meaningful offer, OCC and Tierra 
must offer to provide ~ contribution toward the cost of the RM 10.9 RemovaJ Action 
commensurate with t.hef,rfair share. Thereafter, the CPG will be willing to consider any proffer 
of services or material as may be deemed by the· CPG to be beneficial to the efficient and timely 
completion of the RM 10.9 Removal Action, based upon technical review and mutual agreement 
on the vafue of such services or material. · 
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The CPG looks forward to your prompt response. 

cc: Sarah Flanagan~ Esquire 
Ms. Stephanie Vaughn 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
. ' IIEQIOHII 

Febl'J.l.BI}' 11, 2013 

. By Electronic Man 

Carol Dinkins, Esq. 
Vinson & Elkins 
Flrst City Tower 
1001 Fa:onin St., Suite 2SOO 
Houston, 'fX17002 

William H. Hyatt, Jt.1 Esq. 
K&L Oates LLP. 
One Newark Center, Tentli Floor 
Newark~ NJ 07102 .. 5285 

2110 .!!ROADWAY 
NEW YOJUC, NEW YORK '10007·1135" 

Re: Diamond Alkali, Lower Passaic River Study Area - Adi:ninistrative Settlement 
Agreement and Order on Consent for Remedial In'1JeSti.gatiorl end Feasibility Study, 
USEPARegion 2 CERCLADocketNp. 02~2007 .. 2009 
Newark Bay Study Area-Administrative Order on Consent for R\'megial Investigation 
and Feasibility Study, USEPA ~gion 2 CERCLA Docket No. 02-2004 .. 201 fr 

bear CounseUors: 

On September 18~ 2012, EPA met with representatives of the Cooperating. Parties Group 
• (

11CPO*'}, perl"orming the remedial investigation and feasibility study (''RTIFS1
'} for the Lower 

Passaic River Study Area. ('~LPRSA''), and Occidental Cliemical Corporation ("Ooci~ental") aDd 
Tiena SolutioDs, Inc. ('Tietta"}, performing the RifFS' fqr Che·Newark Bay Study Area 
e'NBSA''). BP A,s goal was to improve commU.Ilications among the parties~ cooperation ~d 

. communication being essential if the CPq and Tiena. (acting on be-half of Occidental) arc to 
carry out the work required under the LPRSAAgreement and the NBSA Agreement., 
respectively: . • 

Following the September 18; 2012 meeting EPA circulated draft meeting minutes for comment; 
the final minutes are enclosed herein. On the last page, the minutes identify action i~ and 

· issues that remained to be resolved. We take this opportunity to :review progress made on the · 
action itexns and identi:fy ad~tional steps to be taken: · 

.• 
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Action Items: 

1. CPG and Tierra should submit lists of dooument3 that will be generated for NBS~ 
and LPRSA and send to EPA.· • 
Status: To ensure we have complete inrdrmation) EPA will ask both the CPG and 
Tiena to provide updated lists ofpla.nned deliverables by or before Pebrua.ri 28, 
2013. . 

2. Until an agreement i~ worked out, EPA will share draft documents with ihe other 
pru:ty and will decide on whether to incorpom.te their comments, 
~ EPA has been accepting ttommcnts from both CPG and Tierra on doouments 
submitted·by the oth~r party. and incorp<a~ng such comments as we deem 
appropriate. We will continue this approach. . 

3. EPA will decide whether to grant access to the EPA SharePoint site to allow both 
parties to see each other• .s documents and data. 
SUtus: EPA has gtven access to the EPA SharePoint site so that the CPG can review 
doouments submitted by Tiena, and Tierra can review·documents submitted by the 
CPG. To the extent that either Tierra and/or the CPG has not been posting documents 
to ~harePoin.t when submitting them .to EPA, they should do so. 

4. Tiepa and CPG need to come to an agreement how to proceed m<Jvingforward and 
meet objectiv~ of the AOCs. . 
Stgtus: EPA is encouraged that :rima end the CPO have worked coope:atively on 
certain tasks.. but we are a.w21e th!it Tierra and the CPG have not reache~ full · 
agreement and we urge you to.eo.llfizme those efforts. In the absence of such 
agtccmont, EPA has ditet:ted that Tierra. should be invited to a~e.nd modeling 
meetings with BP A and tho CPG, md that Tierra should be able to observe sampling 
in the NBSA !lOnducled by the CPO. BPA has aiso asked that Tierra provide an 
updated schedule for the CSO/SWO study. · • · 

EPA wishes to remind the CPG and Tierra (and Occidental) that under the LPRSA a~eement, 
the CPG is requin:d to closely coordinato with Tierra and to ensare that one model is developed 

· for the LPRSA and NBSA, and undel'the NBSA agreement, Occidental Jmd Tierra are to 
coordinate with the CPG in. submitting data obteined itt the NBSA so that tho CPG can develop 
lhe model for'thc LP.RSA and NBSA. EPA is aware that Tierra would lik.e 'to comment on · 

· teclmieal docum.ents prepated by the CPG prlor to submittal to BP A, and ~hnilarly, the CPG • 
would like to oo.rn:ment on doou;ments prepared by 'l)eJ:Ta prior to submittal to EPA. That level <if 
coordination must be resolved by the parties themselves. HoVYeVer, to promote the cooi:dination 
required under the LPRSA and NBSA asreements, BPA asks that Tierra and the CPG advl~e 
EPA if there are any other action items that should be addecf. to the list e.bove, with a· focus on 
technical needs and iniorniation sharing. · · 

.. 
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We look forward to nearing from you. 

Enclosure 

cc: R. Basso, ER.RI) 
B. Naranjo, WRD 
S. Vaughn, BRRD 
A. Y~BRRD . 
P.Hi~ORC . 
A. Wagne!, ORC 

x;r.·~ 
Soral1P. Flanagan· · 
Assistant Regional Co1msel 
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Technical Coordination Meeting Minutes 
September 18, 2012 

Attendees: 
Rob Law. de rnax:imis 
Biii Potter. de max:imis 
Mike Barbara, mab.consulting 
Clifford Firstenberg, Tierra 
Carlie Thompson, Tierra 

Ray Basso1 EPA 
Eugenia Naranjo, EPA 
Stephanie Vaughn1 EPA 
Sharon Budney, CDM Smith 

. Objective: Identify specific areas where the Cooperating Parties Group (CPG) and Occidental 
Chemical Corporationffierra Solutions, Inc (Tierra) must coordinate/cooperate in order to meet 
the requirements of the orders governing the Lower Passaic River Study Area. (LPRSA) and the 
Newark Bay Study Area (NBSA) 

Ray Basso. ofEPA, reviewed the goals ofthe meeting, which are to identify issues a.nd what 
items both part~es need to work together on to accomplish the requirements of each 
Administrative Order of Consent (AOC) .. He stated that no decisions will be made today, and 
that we will likely turn over our findings to the attorneys, followed by a mediator, to work on 
agreements. 

Briefly reviewed the AOCs for the NBSA.and the LPRSA 
• NBSA signed in 2004, then amended. Tierra is responsible for data coUection within NB 

to support model ofLPR and NB. 
• LPRSA signed in 2007) ~ncludes the completion of the model for both NBSA and 

LPRSA. Tierra is also a respondent on this AOC. CPG responsible for model ofLPR 
andNB. 

Tierra paid their portion of the LPRSA Rr/FS costs to the CPG up through the first quarter of 
2013. This portion was paid prior to Tierra leaving the group. Tierra is unsure whether tlley will 
continue to pay, but this will partially depend upon cooperation CPG. Tierra states that they 
want to cooperate. · · · 

A. Sampling/Data Collection and Review . 
• LPRSA- nearing the end of data collection 
• NBSA- still has mo~ to do 

New Sample CoiZectioD Events for Newark Bay 
High Volume Chemical Water Cglumn Monitoring (HV·CWqM; October 20 12) 

CPG is taking the lead 
• Tierra provided comments on the first draft of the HV CWCM QAPP after CPO 

submitted it to EPA 
• CPGs contractor is working undet" two purchase ardors and invoices are assigned to 

either NBSA or LPRSA 
ISSUE: Tierra made request to observe sample collection in NBSA and, at this time, does 
not think they will want to collect split samples. The CPG indicated that there may be 
logistical issues with observers on the sampling boats. · 

Pag~l 
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SED FLUME 
• EPA is taking the lead 

CPG and Tierra received QAPP !astweek, comments due by October 1, 2012 
• SED FLUME will be discussed at the EPA-CPG mode] collaboration meeting on 

September 25, 2012 
• CPG is plarming to give comments on locations 
• Tierra is also planning to provide comments 

Multibeam Bathymetry Survey in NBSA 
• Tierra is taklng.the.lead and paying for this effort 
• Needed for the sediment transport model 

Modelers requested the survey be performed in NBSA) near the time the LPRSA 
event is currently being completed 
CPG needs data from this event for the model 

ISSUE: Will need to coordinate the effol'tt CPG modelers will need to provide input into 
Tierra's QAPP, CPG wants Tierra to use simflar methods/procedures to those that 'Were 
used for LPRSA 

SV CWCM- 3 more events (l routine flow pJus 2 high flow events) 
• Activity in process 
• CPG taking lead,.Tierra receives invoices for work in NBSA 
ISSUE; Tierra requests to receive modifications to the plans (QAPPs) in advance oftbem 
being provided to EPA and to be able to comment on them 

Risk Assessment Sampling forNBSA 
Tierra is taking the lead . 

• Fish tissue and benthic inver;;ebrate sampling, bioaecumulation and toxicology testing 
' CPO will need data for food chain modeling 
' Prior to Tierra leaving the CPG, CPG did not comment on Tierra's NBSA sampling 
• CPO thinks they should have input (at least modelers) because tbese data will be 

employed by the CPO modeling team 
• Tierra's position- CPG not a respondent to work in NBSA, they can seethe 

infonnation once it is turned over to EPA, when it is public information 
• ·nerra.is willing to share data with the CPO after reporting 
• Tierra clarified that it makes sense for Tierra to coordi11ate with the CPO's modelers, 

but there is no basis :fbr CPG, in general, to review and comment upon the NBSA 
QAPPs. 

ISSUE: While there is a need to share the data between CPG and Tierrat eanlshould CPO. 
or at least its modelers, provide input to how the data is being collected? 

NBSA Sample Collection Sumtnl\!Y 
• Risk assessment riot part ofPhase'2 
• EPA summarized general theme- will provide to each other the data .that is needed for 

requirement of AOCs · 
• CPO thinks Tierra is .not getting input from primary data users (specifically modelers) fqr 

NBSA data collection 
• Tierra is willing to interact with CPG's modelers.but there is no basis for the group 

members to provide comments 

Page2 
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New Sam pie Collection Events for Passaic River Sampling 
HV CWCM (see NBSA for details) 
• Largest major sampling effort 
ISSUE: Tierra reserves right to observe and collect split samples, logistic issues wilt need 
to be worked out. CPG acknowledged Tierra's desire to observe. 

SV CWCM (see NBSA for details) 
• Three events left 

LRCSSP 
• EPA will direct CP~ to take additional samples 

CPG will prepare a QAPP Addendum to cover additional locations 
ISSUE: Tierra wants to provide input on QAPP Addendum (locations of samples) in 
advance of Addendum submittal to EPA 

Background/Reference Sampling above Dundee Dam 
Sediment and Tissue, bioaocumulatlon and toxicological testing 

• Addendum to the existing QAPP 
• Tierra sa.w initial document months ago . 
• Data does not fail directly into model 
• It will help establish an upstream boundary, so is marginally related to the model 
ISSUE: Tierra would like to have been abl~ to review the QAPP Addei:tdum prior to 
submittal to EPA 

DO Monitoring- only LPRSA 
• Tierra wa~ not aware of this sampling effort 

12looations in river, monitoring DOt from Summer 2012 through Thanksgiving 
ISSUE: Tierra would have liked the opportunity to review/c6mmcnt 

LPRSA Sample Collection Summaty 
• Tierra wants to provide input on CPG QAPPs, QAPP Addendums and be made aware of 

Field Modifications, prior to submittal to EPAt with sufficient time to provide comments 
to modify documents. 

• Tierra wants the opportunity to observe and possibly split for work in LPRSA that would 
include background samples 

Data Reports- Summary of Data 
• Tierra wants to see the draft data reports when the CPG distributes to rest of CPG, they 

want aq opportunity to review before they are submitted to EPA 
• All parties OK once data reports are finalized- willing to tum over 
• Tierra thinks because they paid to be a. part ofCPG, they should be participating (at least 

through the first quarter of2013) in the upfrontformation of the document (before 
submittal to EPA). This is not currently happening 

• Tierra wlUing to work with the CPG modelers (data users)1 not attorneys t-epresenting 
each CPG member · 
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ISSUE: Should Tierra. (or CPG)have the ability to review documents at same time as EPA or 
review/comment before they are submitted to EPA 

B. Meetings 
• Modeling Meetings 

• Both CPG and Tierra attend the BPA-CPG collaboration meetings 
• Tierra wants to be involved more in day to day modeling discussions, but it•s unclear 

how this would work 
Tierra is concerned they are on the outside of the day to day decisions 

• The AOCs require that the CPG complete tbe model for both the LPRSA e.nd NBSA 
with EPA oversight; currently Tierra. must just accept the results 

• CPG and EPA formerly had annual and semi-annual meetings (not current format) in 
which Tierra participated · 

• Current EPA-CPG modeling collaboration meetings are held quarterly 
• More structured fonnat for modeling meeting is being put in P,lace, will take 

notes/minutes to distribute to all parties as well as developing Hst of action 
items/decisions that will be· recorded. All presentations given at the meetings wUI be 
distributed wlth the minutes. which will be distributed in a timely basis. 

• FFS model vs. NBSAJLPRSA Model 
• CPG thinks that until agreement in place, it would rather not have Tierra participate 

in collaboration meetings 
Tierra wants to be included in any CPG-only (non-EPA) modeling meetings where 
decision are made on the direction of model 

' Tierra thinks it needs 10 be a part of the decisions since they are th~ recipient of the 
biggest effect .of the outcome of the model. 
Tierra wants input in the agenda 

• Tierra wants more frequent updates (weekly) of the model, including code 
FUTORE ISSUE: Tierra to use the modeling results for remedy selection and future risk 
calculations. If additional model runs are needed, how will this work going forw~. who 
will do this work? 

• Other Meetings 
• Tierra wants some kind of Jnput as before, and to be inohlded on the distribution list 

for meetings> especially risk assessment 

C. Report Preparation · 
• Tierra is concerned there are a lot of comments on draft reports prior to EPA submittal on 

how the report is structured. They would not have the ability to comment on this SSJl'ct 
of the report if they comment on it at the same time as EPA. 

• CPG-most of the data reports are done, will be working on the analysis reports 
including: modeling. risk assessment, RI, FS, treatabnity studyt pilot study. etc. 

• EPA's thought: it will take a lot of time/effort to get both groups to agree. Is this a 
worthwhile effort? Instead, perhaps the solution is to share all draft documents submitted 
to EPA with both groups when they are shared with the Partner Agencies. EPA will 
consolidate comments and decide which comments go back to authors. 

ACTION: EPA wants Jist of all reports that will be submitted put tog~ther by both Tierra for 
NBSA and CPG for LPRSA to ensure we have a full accounting of all work products 
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D. Data Transfer 
• Model 

• Tiem. wants model code and inputfoutput files on a frequent basis 
• October 2012 CPO will submit a technical memorandum with an update ofthelr 

modeling efforts. including the model code, to EPA , 
• September 252 2012·is the next modeJlng collaboration meeting, Tierra will 

participate 

• SharePoint 
• CPG has a project portal-everyone in good standing with respect to the CPO•s 

administrative agreement has access to this portal. As of Ju~e 2012. Tiena no longer 
has access because they left the group. 

• EPA has a Sha.rePoint site- CPO has access to their documents, Tierra has access to 
their documents. each party cannot see the other•s documents. EPA may grant access 
to each other's documents, they have been submitted to :EPA. 

ISSUE: EPA must decide if this access is going to be granted. 

E. Open Discussion 

• CSO/SWO 
• CPO is paying for 49% of this effort.. Tiecm taking the lead 
• Weekly calls-Tierra stated that CPG stopped calling in 
• CPG representative- Swiat Kazcimar from QtBrien & Cere~ was invited to the field 

demonstration and did attend. Tierra has not allowed CPG representative to 
participate in the discussion with Tierra's pesticide method issues . 
CSO/SWO AOC signed by Tierra; CPG signed the AOC for sole purpose of 
allowing Tierra to draw funds from the LPRSA Trust . 

• CPG amended the trust agreement to a!low for the RJIFS trust account to be used as 
financial assurance for the CSO/SWO work, and so that CSO/SWO invoices could be 
submitted to th.e trust acoount for payment · 

• Tierra states it has 100% of !lability for completing the CSO Study 
• Tierra thinks they have been accommodating to CPG 

CPG believes that the weekly caiJs that Tierra has agreed to are a waste oftlme 
ISSUES: 1. CPG wants opportunity to give input before documents go to EPA, CPO is 
not provided with comments or told whythelr comments were not incorporated at all 2. 
Tierra does not want CPG to participate in the monthiy·technical meeting with EPA 

• RM 10.9 Removal Action 
Tierra is not signatory on the RM 10.9 AOC 

• Since EPA ordered them to participate, Tierra would wants to be involved because it 
could impact them 

• Once Tierra finds way to participate, does their ability to comment change? 
• Tierra's expectation will be to particiJ;>ate on decisions that take place 
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• Conclusiong . 
• Parties should consider level of effort it will take to come to an agreement on 

cooperating 
• Consider wbat EPA can do to get them there, sha.re/accept comments, EPA will 

entertain requests from both parties for meeting to discuss comments made on the 
otber party's documents · 

• Tierra needs to determine iftbey will rejoin the group by paying their share of future 
LPRSA lUfFS costs1 or how they will proceed forward · 

• BP A's message to Tierra~ make a decision on next Trust fund payment (Q l-2013) 
sooner ratbertban later, it wlll make a difference on how the coordination issues are 
resolved with the CPG 

• We need to continue to work on an interim basis, while the two groups d~ide on how 
to come to a cooperation agreement For meetings, attendance will be determined on 

. a case by case. basis to decide if parties can participate in EPAwrelated ·meetings. 
• EPA warned that ifTierra and CPG don't work cooperatively/collaboratively they 

Jose the benefit of scientific .interaction 
EPA~s oversight costs will increase ifEPA is put in the position to incorporate the 
alternate parties' comments in document reviews and have additional meetings to 
discuss them 

• If Tierra and CPG cannot come to an agreement, at somo point EPA may request the 
data from both RIIFSs. evaluate it and write the reports·. 
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Issues to Carry Forward and/or Resolve by Others 
I. EPA waots a list of all documents that will be submitted for NBSA and LPRS~ to 

have a full accounthig of ai11he work products. 
2. Tierra needs to make a decision how to move forward with jts future LPRSA RJ/FS 

costs~ whether they will continue to pay into the CPG. · 
3. In general, Tlerra requests to observe sample collection in NBSA where t:be CPG 

takes the lead and may want to collect split samples. 
4. Tierra requests to receive modifications to the. SV CWCM plans (QAPPs) and be able 

to cotnmenton them in advance of submittal to EPA. 
-5. Tierra wants to review.and comment on CPO reports at-the same time as CPO 

members .review, and at least 30 days prior to reports being submitted to EPA. 
6. Tlerra wants to be Involved 'With CPG meetings where decisions are made, especially 

on the model. · 
7. Tierra wants updates on the model inputs/output mere frequently" 
8. "The CPO believes as ·primary users of Newark Bay data (i.e., modelers) that they 

should provide input to QAPP on how and what NBSA data are being coUected 
9. CPO and Tierra will need to coordinate the NBSA mu ltibearn bathymet:ry survey; 

CPO modelers will need to provide input Into Tierra•s QAPP, want to use similar 
methods/procedures that were used in LPRSA. EPA 'has established stringent 
requirements that CPO conduct its bathymetric surveys subsequent to its 2007 survey . 

. usfng the same contractor, same poats and same equipment for each survey; these 
same requirements should be required fur Tierra's NBSA survey(s) to ensure that the 
NBSA and LPRSA data sets are ~omparable. · 

10. CPG and Tierra want to provide comments on the EPA lead SEDFLUME sampling 
11. For Tierra to use the modeling data they will need to run the model (i.e. additional 

model runs), how wilf this work going forward, who will do this work? · 
12. CPO wants opportunity to give input on the CSO/SWO investigation before the 

documents go to EPA, CPG is not provided with comments or told why their 
comments were not incorpo.rated at aU. 

13. EPA willing to share draft documents after submittal with the other party and 
incorporate their comments. EPA will entertain having meetings to discus~ the 
comments. No guarantee the comments will be passed onto the other party. EPA 
oversight costs may increase. 

Action Items: 
1. CPG and TierrashouJd submit lists of documents that will be generated forNBSA 

and LPRSA and send to EPA 
2. Until an agreement is worked out, EPA will share draft documents wlth the other 

party and will decide on whether to incorporate their comments 
3. EPA will decide whether to grant access to the EPA SharePoint site to allow both 

parties to see each other's documents and data 
4. Tierra and CPG need to come to an agreement bow to proceed forward and meet 

objectives o:f.the AOCs. 
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July 5, 2013 

K&L GATES LLP 
ONE NB'IA~ CENTER 
Telfi'H FLOOR 
NEWAAK.NJ 07102 
T +1 97.18414000 F +1973 MS «il1 ~les.tlXI'I 

Sarah FJanagan, Esquire 
Assistant Regional Counsel 
Offic~ of Regional Counsel 
New Jersey Superfund Branch 
USEPA Region fl . • 
290 Broadvvay. 17th Floor 
New York, NY 10007 

William H. Hyatt, Jr. 
1: 973.848.4045 

. F: 973.848..4001 
wllllam.hyalt@Jdgates.com 

RE: Combined Sewer Overflow/Stormwater OutfaH Investigation for the Diamond 
Alkali Superfund Site 

Dear Sarah: 

Based on the content of recent Monthly Progress Reports and the March 2013 
QAPP submitted·to EPA on behalf of Respondent Occidental Chemical Corporation 
(OccidentaO, it fs clear that there are significant delays in the Combined Sewer 
Overflow/Stonnwater Outfall (CSO/SWO) rnvestigatton for the Diamond Alkali . . 
Superfund Site (lnvestlgatlon), and there ls no Indication that Occidental will complete 
the Investigation within the timeframe the Cooperating Parties Group (CPG) needs in. 
order to incorporate data from the lnvestig'ation in the Remedial Investigation/Feasibility 
Study (RifFS). 

Occidental's current projected schedule extends into 2015, after the CPG1s 
completion of the Rl/FS. Occidental has not met any of the milestones to date in the 
soh~dule for th.e Investigation, and ·has not completed taking the Phase l samples at the 
Ivy Street and Clay Street CSOs, which the revised schedule indicated would be done 
by May 10,2013. The Data Use Objectives (DUOs) for the Investigation, in part, . 

·included providing support for the mass and contaminant loading calculations for the 
Sediment Transport Model, the Fate and Transport Model and the Conceptual Site 
Model supporting the RI/FS. Howevert the CPG does not have any data from the 
tnvestigatlon to use in LPRSA RI/FS, and has not been given any indication as to when 
valjdated data can be expected. As a result, the CPG had no choice but to use 
alternative inputs for the modeling, which has proceeded apace. EPA approved the use 
ofthese alternative inputs, . . 

Currently, the CPG is in the final stages of the fleld.work and in the middle of the 
evaluation of data for its Rl/fS. The CPG anticipates that, except for revising the writing 
NW-439807 v1 

Anthony P. La·Rocco, AdministratiVe Partner, New Jersey 

kfrates.com 
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of.the draft reports, its R[ will be completed in the sect>nd quarter, 2014 and the F.S will 
be eompJeted in the fourth quarter, 2014. However, the data from the Investigation will' 
not be available until more than a year after the draft RI/FS reports are completed. The 
.March, 2013 QAPP schedule for the lnvestigation indicates that Occidental does not-
anticipate a final Data Quality and Usability Assessment Report Approval Letter from 
EPA until December 17, 2015. That projected schedule means that the GPG will not be 
assured Jhat it can use the data from the lnvesijgatlon until over a year after it has. 
ot~erwisa completed the drcift RIJFS r~ports. This projected schedule would delay the 
RIJFS. compJe~ion by at least 18 mon.tl!s. · 

There ls.'no reason to delaythe oth~rwise ~mplete Rl/FS study for this data'and 
EPA has directed the CPG not to do so. To. re-run the Sediment and Fate and 
Tran$pOrt models each time a new round of data is avai1able from the InVestigation 
Vlould be time consuming; expensive and disruptive. To re-run the Sediment and Fate 
and Transport models In 2015 or 2016, when all oata from the rnvestigation might finally 
become available, would significantly and needle.ssiy delay completion of the Rl/FS. 
Both EPA and the CPG can use existing data sources.in lieu of the data from the 
lnvestiga~ion and complete the RI/FS in a timely manner. 

In 'light of these facts, EPA has directed the CPG not to delay completion of the 
Rl/FS because of delays in the CSO Study. EPA should also terminate the 
rnvestigation under its authority provided In Paragraph Ole. of the Administrative 
Settlement Agreement and Order on Consent with Occidental, Qr alternatively, terminate 
the RIIFS Trust Fund as the performance guarantee for the Investigation and require 
occidental io provide alternative financial assurance. The CP-G agreed to provide 
partial funding to Occidental for the Investigation because the CPG understood that the 
data from the Investigation would be available for use in its RrJFS. Except for the 
benefit of w~ing the data for the RI/FS,. there was no benefit to the CPG for funding a 
share of the lnvestfgaflon and ,the CPG was and Is under nq obligation to perform the 
Investigation. Occldental proposed the Investigation and negotiated for its P,erformance. 
Occidental also caused the Order regarding the Investigation to rely on the GPG's RI/FS 
Trust as the financial security for its performance, lt is particularly inequitable for · · 
Occidental to use the RI~FS Trust Fund as the financial security for its performance of 
the Investigation when Occidental has ceased making payments jnto the Rl!FS Trust 
Fund. 
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The CPG stands ready to futfill its obligations under the RI/FS Administrative 
Order on Consent and looks forward to completing the RifFS In a timely and satisfactory. 
manner. Thank you for yo1,.1r consideration of this matter. 

Very truly yours, 

Wol6a~,Jr. 
cc: Carol E. Dinkins, Esq. 

: ' 
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By Facsimlle· 

SEP- 5 201a 

Carol Oinkrnst Esq. 
Vinson & Elkins, LLP 
3300.First OtyTower 
1001 Fannll'l·. 

UNITED STATEs· ENVIRON.MENTAL PROTECTION AGENCY 
~!GIONII . 

OFFICE OF REGIONAL COUNSEL, i7th FLOOR . . . 
290 SRONJWAY 

NEW YORK, NEWYORK10007-1SSS: 

!"fouston, TX 77002-6760 

Re: Financial Assurance pursuant to Admtnistratlve Settlement Agreement and Order on 
Consent, CEftCLA Docket No. 02-2011·2016 . 

·eearM~; Dinkins: 
.. 

· · Pursuant to paragraph 110.a of the above·referented document, your client Occldental 
Chemical Corporation ("OCC') has cho~en to relyforflnancla[ assurance on the Trust Fund ·· 
esta bllshea pur.suant to the Diamond Atkan Superfund Site- Lower Passaic River Study .Area 
Administration settlement Agreement and Order on Consent for Rerriedtallnvestfgatlon and 
Feaslblllty.Studyl CE~ClA Dqcket No: 0~·2.007·2009. Because tne balance in that. Trust Fund has 
fallen below $2 million, pursuant to paragraph 110.b of CERClA Docket No. 02-2011-2016, EP~ 
Is requlrlng occ to ctstabllsh financial security in another form1 a~ outlined 1n paragraph 109 
within 30 days of this letter.. ' · 

If you have any questions relating to this matter1 please contact Patrlda c. Hkk In the Offl~;e of 
Regional Counsel ~t 212-637-3137. 

Very truly yours, 

~~. 
Ray Basso 
Lower Passaic River ProJect Director 

cc: Wllllam H. Hyatt, Jr.) ~q. 

·. 

( 
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